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December20, 2002

Via Electronic Filing
Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 12thStreet,SW, RoomTWB-204
Washington,DC 20554

Re: In the Matter of Reviewof RegulatoryReciuirementsfor IncumbentLEC
BroadbandTelecommunicationsServices;In the Matterof SBCPetitionfo
ExpeditedRuling That It Is Non-DominantIn Its Provisionof AdvancedServices
andFor ForbearanceFromDominantCarrierRegulationfor ThoseServices,CC
DocketNos. 01-337

DearMs. Dortch:

On ThursdayDecember20, I hada telephoneconversationwith JordanGoldstein,
CommissionerMichael Copps’LegalAdvisor. We discussedissuesraisedin the aforementioned
proceeding.Specifically,we statedthat SBC hasnot provideda recordsufficient for this
Commissionto determinethat it lacksrelevantmarketpower— the fundamentalshowingrequired
in anyreasonednon-dominancedetermination with respectto anyof the servicesit seeksto
havereclassified.While SBChasconcededthatthe relevantmarketsarelocal (becausea
residentialor businessconsumerin aparticularlocality canonly turn to thebroadbandproviders
that servethatlocality) andthatcompetitiveactivity varieswidely from one locality to the next,
SBChasnot providedcompetitiondatafor a singlelocalmarketfor anyservice. Indeed,in many
localities,SBCeither facesno meaningfulcompetitionor controlsbottleneckinput facilities, i.e.,
marketplaceconditionsthat theCommissionandthecourtshaveconsistentlyheldplainly do
createmarketpoweranddemanddominantcarrierclassification.

I alsoexplainedthatwhereSBCprovidesservicesto small businesses— SBC’s DSL
servicesmay competewith its own Ti, ISDN, andother high margindedicatedbusinessservices,
but rarely faceanycompetitionfrom cable facilities that do not evenservebusinessdistricts. In
many cases,SBC’s competitionfor residentialbroadbandInternet serviceswherecable is active
are also limited. As the California PUC has stressed,for example, “forty-five percent of
Californiansthat live in citieswith broadbandservicehaveDSL service as their only broadband
option.” I also pointed out that wherecableand DSL do competehead-to-head,thereusually
exists only duopoly conditions that the Commissionheld in the DirecTV-Echostarproceeding
cannotbe relied upon to constrainmarketpower: Given the recordpresented,I articulatedthat

‘SeeCommentsof California,CC DocketNo. 02-33,at28 (filed May 3, 2002);seealsoBroadband2001 Report,Chart
25 (estimatingthat only33% ofconsumershadachoiceof DSL andcablemodemservicesandthat38%hadDSL as
theironly option).
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Commissioncannotmakeanon-dominacefindingandthereforeshoulddenySBC’s in its entirety.
If the Commissionwere determinedto make some relief available despite the lack of record
evidencesupportingSBC’s request,it shouldlimit thatrelief to removal of tariff andcostsupport
obligationsfor retail DSL servicessold by a separateaffiliate in areaswhere thereis a facilities
basedcablecompetitoron thegroundsthat in thosesituations,the Commissionmayassumethat
the costof that form of regulationare outweighedby the benefits,althougheventhere, SBChas
not made the requisite showing. We also requestedthat the commissionmake explicit that
special accessservicesare not part of any relief grantedas set forth in the NPRM in this
proceedingandthat all of the tarriffing andcost supportobligationscurrently imposedon the
incumbentLEC for servicesprovided to the separateaffiliate remainin place.

My commentswere consistentwith the viewsexpressedin ex partesfiled by AT&T on
December18, 2002andDecember19, 2002aswell asthe Comments,ReplyCommentsandother
ex partespreviouslyfiled in this proceeding. Consistentwith Commissionrules,I am filing one
electroniccopy of this noticeandrequestthatyou placeit in therecord of the above-referenced
proceedings.

Sincerely,

cc: JordanGoldstein
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